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A married woman who would claim the benefit of the exemption 
must, of course, first establish her status as the head of the family. 
Having done this, her capacity to own separate estate, to engage in 
trade, to make contracts, and to be sued, ought to insure her the same 
opportunities for protecting her property against the consequences of 
failure in her business undertakings, which are enjoyed by other heads 
of families. 

It has been contended that the legal obligation to support the other 
members of the family was the test of headship, but in Thompson on 
Homestead Exemptions this is denied. On page 45 it is said: 

"The courts have adopted the more humane view, that a moral duty on the 
managing member of the domestic association to support the others, or some of 
them, will be sufficient to constitute the association a family, and the manager of 
it the head of the family." 

This view met with the approval of the Court of Appeals in Calhoun 
v. Williams, 32 Gratt. 18, when it was held that the homestead ex- 
emption was not designed for those upon whom there was no moral 
obligation to support a family of needy persons. 

It would seem, then, that the status of a married woman in this 
respect is a question of fact, rather than one of law, and that the point 
to be determined is, not as to her capacity, in the abstract, to occupy 
the position of head of a family, but rather whether or not she actually 
occupies that position with reference to the particular family in ques- 
tion. If the family is composed of dependent persons, and the house- 
holder himself has failed in his duty to provide for them, there is 
certainly a moral obligation resting on the wife, as owner of separate 
estate, to do this, and, from that obligation, her status as head of the 
family is developed. 

The argument against the right of a married woman to claim the 
exemption is, that, since the framers of the exemption statute had in 
mind a definition of the phrase, " householder or head of a family," 
which would exclude her, therefore that is the interpretation which 
must be put upon that phrase. But this argument fails to take account 
of the vital fact that it is the Constitution which has created this right 
and nominated its beneficiaries. The moment the Constitution was 
adopted every householder, and every head of a family, became enti- 
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tied to hold a certain amount of property exempt from liability for 
debts, and at no time has it been in the power of the legislature to add 
to, or subtract from, the number of those so entitled. Turning to the 
homestead article of the Constitution (Art. XI), we find that it is 
absolutely self-executing, a complete law in itself. It creates the right 
of exemption, and defines the beneficiaries; it designates the character 
of the property to be held exempt, and determines its maximum value; 
it designates certain debts against which no exemption can be claimed ; 
it declares that the benefits of exemption were intended to be conferred 
by it, and prohibits the legislature from defeating or impairing the 
same; it has vested no discretion in the legislature except in two 
respects — one, as to the legislation necessary ' ' to fully carry out the pro- 
visions of this Article;" the other, as to the manner of setting apart the 
exemption and the conditions upon which it may be held after being 
set apart. We will look in vain for any evidence of an intention to 
confer upon the legislature any power to declare who should be enti- 
tled to the exemption, or to define and interpret the meaning of the 
phrase, "householder or head of a family," and certainly, then, if the 
legislature has proceeded upon an erroneous conception of this Article, 
the courts are not bound to adopt the same as the correct interpretation. 

The question of the rights of a married woman must be decided, 
then, according to the meaning of the phrase, "householder or head 
of a family," found in Article XI of the Constitution, and the opin- 
ion of the legislature as to the meaning of that phrase is not entitled to 
any more weight than that of any other body of intelligent laymen. 

In Calhoun v. Williams (supra) it was said that this word ' ' house- 
holder " was equivalent to the phrase " master of a family," and was 
used in that sense in the homestead article of the Constitution. 

If the framers of that article intended that only the master or hus- 
band should have the benefit of the exemption, they would have been 
content with conferring it upon the "householder" only, and the lat- 
ter part of the phrase would have been omitted ; we are bound to con- 
clude that the words ' ' or head of a family ' ' were added for a purpose, 
otherwise we shall convict the framers of the Article of having used 
language for which no purpose can be found. 

What was the purpose of this latter part of the phrase ? Was it 
merely explanatory of the first part, or was it to designate another and 
different class of beneficiaries from that which the first part had desig- 
nated? If its purpose was to explain what was meant by the first 
part, the words were badly chosen, and the explanation could only 
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serve to confuse; it is surely less difficult to define correctly the single 
word "householder" than it is to define the phrase "head of a 
family;" the lexicographers had already done the former, and pre- 
sumably their definition was the sense in which the word was used. I 
think some clearer words of explanation would have been chosen, if 
the purpose had been merely to explain. Then, too, the phrase " head 
of a family ' ' is not adapted for the purpose of explaining the mean- 
ing of the word "householder;" that phrase means the head of any 
family, whereas, if the purpose was to explain the meaning of the 
word "householder," the proper expression ould have been "or 
head of the family;" if you say "every house Ider or head of any 
family, ' ' you would not mean the same as if you had said ' ' every 
householder or head of the family;" in the latter instance you would 
be understood to imply that the two were one and the same person; in 
the former it would be equally clear that you had in mind two dis- 
tinct characters, viz : householders and heads of families. 

There were good reasons why the framers of the Constitution should 
recognize a distinction between the master of the family and the head 
of a family ; they were proceeding on the theory that the person charged 
with the duty of supporting a dependent family was under an obliga- 
tion to the State, which was paramount to his duty to his creditors, and 
that it is better that the latter should lose their ciaims than that the 
dependent family should be left to charity. They realized that there 
would be occasions when the duty of supporting them would fall upon 
some one other than the householder or master of the family; that the 
abandonment of the family by the husband, or the fact of his being 
an invalid, or a drunkard, or otherwise incapable of furnishing them 
a support, would give rise to such an occasion. And so they provided 
for it by creating two distinct classes of beneficiaries, the masters and 
the heads, and upon each class they conferred the same right of ex- 
emption. 

The theory upon which the right of exemption is based does not look 
to the good of the person supporting the family, but to the good of 
the persons being supported; for, if there are no dependents there is 
no right of exemption. Looking to the interest of these, I fail to see 
any reason why the wife should not be protected in her property equally 
with the husband, provided it is the source from which the support is 
drawn. To hold otherwise would be to lose sight of the only principle 
upon which exemption from liability for debt can be sustained, viz., 
that public policy demands that the right of dependent members of the 
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family to a support shall be paramount to the rights of the creditors of 
the person charged with the duty of support. If you say that the 
husband, by reason of the duty resting on him, is entitled to the ex- 
emption, but that the wife, when charged with a similar duty, is not 
entitled to the exemption, you pervert the original conception of the 
right, and make it a personal privilege attendant upon the husband or 
father because husband or father; whereas, the correct theory is, that 
it is necessary to preserve a support for the dependent family, because 
dependent, and because the good of the State demands that this should 
be done, rather than that they shall be left to suffer or be cast as a 
burden upon the community. 

I think the right of a married woman, who supports the family, to 
claim the exemption of her separate estate is sanctioned by the lan- 
guage of the Constitution, and is sustained by abundant reason. 

T. S. PURDIE. 

Norfolk, Va. 



